the main entry to connect it with a parallel entry or air course."
Accordingly, I conclude that the scoop charger was not in the
same crosscut where the distribution box was located, which has
been found to be the last crosscut.  Rather, the scoop charger,
as depicted in Exhibit G-2, was in a crosscut between entries 3
and 4. Inasmuch as there were two other crosscuts between entries
3 and 4 inby the face, I conclude that scoop charger was not in
the "last crosscut."

Having found that section 75.500(d) was violated, I conclude,
on the basis of the Parties' stipulation, that such violation was
"significant and substantial."  Petitioner maintains that the
violation of section 75.500(d), resulted from a "unwarrantable
failure" on the part of the Respondent.  Respondent has stipulated
that the equipment in question was nonpermissible, and there does
not appear to be any dispute that the Respondent knew of the
actual location of the equipment in question.  The only question
is whether or not the Respondent knew, or should reasonably have
known, that the nonpermissible equipment was located in the "last
crosscut."  Charles C. Stewart, the Deputy Mine Manager at the No.
5 Mine, Respondent's only witness, testified that crosscuts A and
H, depicted on Exhibit G-2, which are the most inby crosscuts
between entries 2 and 3, and 3 and 4 respectively, each have air
from the face going through them.  In contrast, 'the crosscut, in
which the distribution box was located, has only intake air.
Stewart further testified that until July 1, 1986, the date the
instant citation was issued, the Respondent had never received any
other citation for nonpermissible equipment in crosscut F (Exhibit
G-2).  Stewart testified that he did not know the last crosscut
for permissible equipment.  However, he stated specifically that
the last crosscut between entries 2 and 3 was labeled F (Exhibit
G-2), which is the crosscut in which the distribution box was
located.  In addition, I find most persuasive the uncontradicted
testimony of Early, Vann, and Meadows that to their knowledge
"last crosscut," is the only term to be applied to the crosscut in
which the distribution box was located, i.e., the last crosscut
between entries 2 and 3 inby the face.  I conclude that Respondent
should have known that the location of the nonpermissible distribu-
tion box was in the "last crosscut."  Accordingly, I find that the
violation herein was caused by Respondent's "unwarrantable
failure."

I conclude, based on the record and the Parties stipulation,
that t.he violation herein was "significant and substantial."

I have considered all the criteria set forth in section 110
of the Act.  Specifically, I have taken into the account of the
high gravity of the violation, as indicated by the stipulation as
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 two entries.  (Tr. 129.)  Essentially the same definition
